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125 FERC 1 61,064
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Before Commissioners: Joseph T. Kelliher, Chairman;
Suedeen G. Kelly, Marc Spitzer,
Philip D. Moeller, and Jon Wellinghoff.
Standards of Conduct for Transmission Providers Docket No. RMO07-1-000
ORDER NO. 717
FINAL RULE
(Issued October 16, 2008)

l. Introduction

1. This Final Rule amends the Standards of Conduct for Transmission Providers (the
Standards of Conduct or the Standards) to make them clearer and to refocus the rules on
the areas where there is the greatest potential for abuse. The Standards have substantially
evolved over the twenty years since they were first adopted for the gas industry in 1988.
During that time, the Commission added numerous exceptions and additions to the
original regulations (and to the regulations adopted for the electric industry in 1996),

including revisions made in Order No. 2004," in which the Commission combined the

! Standards of Conduct for Transmission Providers, Order No. 2004, FERC Stats.
& Regs., Regulations Preambles 2001-2005 { 31,155 (2003), order on reh’g, Order No.
2004-A, FERC Stats. & Regs., Regulations Preambles 2001-2005 § 31,161 (2004), order
on reh’g, Order No. 2004-B, FERC Stats. & Regs., Regulations Preambles 2001-2005
131,166 (2004), order on reh’g, Order No. 2004-C, FERC Stats. & Regs., Regulations
Preambles 2001-2005 31,172 (2004), order on reh’q, Order No. 2004-D, 110 FERC
161,320 (2005), vacated and remanded as it applies to natural gas pipelines sub nom.
Nat’l Fuel Gas Supply Corporation v. FERC, 468 F.3d 831 (D.C. Cir. 2006) (National
Fuel).
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separate Standards for the gas and electric industry, expanded the scope of the Standards
to include the new concept of energy affiliates, and adopted a corporate separation
approach to the relationship of transmission providers and their marketing arms. The
cumulative effect of many of these changes rendered the Standards as a whole difficult
for regulated entities to apply and for the Commission to enforce. Furthermore, on
appeal of Order No. 2004, the U.S. Court of Appeals for the D.C. Circuit disapproved of
the expansion of the Standards to include energy affiliates, and vacated Order No. 2004
as it applied to the gas industry.?

2. The reforms adopted in this Final Rule are designed to eliminate the elements that
have rendered the Standards difficult to enforce and apply. They combine the best
elements of Order No. 2004 (especially the integration of gas and electric Standards, an
element not contested in National Fuel,) with those of the Standards originally adopted

for the gas industry in Order No. 4972 and for the electric industry in Order No. 889.*

2 National Fuel, 468 F. 3d at 845.

* Inquiry Into Alleged Anticompetitive Practices Related to Marketing Affiliates
of Interstate Pipelines, Order No. 497, 53 FR 22139 (1988), FERC Stats. & Regs.,
Regulations Preambles 1986-1990 { 30,820 (1988); Order No. 497-A, order on reh’q,

54 FR 52781 (1989), FERC Stats & Regs., Regulations Preambles 1986-1990 { 30,868
(1989); Order No. 497-B, order extending sunset date, 55 FR 53291 (1990), FERC Stats.
& Regs., Regulations Preambles 1986-1990 { 30,908 (1990); Order No. 497-C, order
extending sunset date, 57 FR 9 (1992), FERC Stats. & Regs., Regulations Preambles
1991-1996 1 30,934 (1991), reh’g denied, 57 FR 5815 (1992), 58 FERC 61,139 (1992);
aff’d in part and remanded in part sub nom. Tenneco Gas v. FERC, 969 F.2d 1187 (D.C.
Cir. 1992) (collectively, Order No. 497) (Tenneco).

* Open Access Same-Time Information System (Formerly Real-Time Information
Network) and Standards of Conduct, Order No. 889, 61 FR 21737 (May 10, 1996), FERC
(continued)
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Specifically, the Final Rule (i) eliminates the concept of energy affiliates and (ii)
eliminates the corporate separation approach in favor of the employee functional
approach used in Order Nos. 497 and 889. In addition, the reforms adopted here conform
the Standards to the National Fuel opinion. At bottom, these reforms, by making the
Standards clearer and by refocusing them on the areas where there is the greatest
potential for affiliate abuse, will make compliance less elusive and subjective for

regulated entities, and will facilitate enforcement of the Standards by the Commission.

1. Background
3. The Commission first adopted Standards of Conduct in 1988, in Order No. 497.

These initial Standards prohibited interstate natural gas pipelines from giving their
marketing affiliates or wholesale merchant functions undue preferences over non-
affiliated customers. Citing demonstrated record abuses, the U.S. Court of Appeals for
the D.C. Circuit upheld these Standards in 1992.> The Commission adopted similar
Standards for the electric industry in 1996, in Order No. 889, prohibiting public utilities
from giving undue preferences to their marketing affiliates or wholesale merchant
functions. Both the electric and gas Standards sought to deter undue preferences by: (i)

separating a transmission provider’s employees engaged in transmission services from

Stats. & Regs., Regulations Preambles January 1991- June 1996 § 31,035 (1996); Order
No. 889-A, order on reh'g, 62 FR 12484 (Mar. 14, 1997), FERC Stats. & Regs.,
Regulations Preambles July 1996 - December 2000 31,049 (1997); Order No. 889-B,
reh'g denied, 62 FR 64715 (Dec. 9, 1997), 81 FERC 1 61,253 (1997) (collectively, Order
No. 889).

® Tenneco, 969 F. 2d at 1214.
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those engaged in its marketing services, and (ii) requiring that all transmission customers,
affiliated and non-affiliated, be treated on a non-discriminatory basis.

4. Changes in both the electric and gas industries, in particular the unbundling of
sales from transportation in the gas industry and the increase in the number of power
marketers in the electric industry, led the Commission in 2003 to issue Order No. 2004,
which broadened the Standards to include a new category of affiliate, the energy
affiliate.® The new Standards were made applicable to both the electric and gas
industries, and provided that the transmission employees of a transmission provider’
must function independently not only from the company’s marketing affiliates but from
its energy affiliates as well, and that transmission providers may not treat either their
energy affiliates or their marketing affiliates on a preferential basis. Order No. 2004 also
imposed requirements to publicly post information concerning a transmission provider’s

energy affiliates.

® The new Standards defined an Energy Affiliate as an affiliate of a transmission
provider that (1) engages in or is involved in transmission transactions in U.S. energy or
transmission markets; (2) manages or controls transmission capacity of a transmission
provider in U.S. energy or transmission markets; (3) buys, sells, trades or administers
natural gas or electric energy in U.S. energy or transmission markets; or (4) engages in
financial transactions relating to the sale or transmission of natural gas or electric energy
in U.S. energy or transmission markets. 18 CFR 358.3(d). Certain categories of entities
were excluded from this definition in following subsections of the regulations.

" A transmission provider was defined as (1) any public utility that owns, operates
or controls facilities used for transmission of electric energy in interstate commerce; or
(2) any interstate natural gas pipeline that transports gas for others pursuant to subpart A
or part 157 or subparts B or G of part 284 of the same chapter of the regulations. 18 CFR
358.3(a).
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5. On appeal by members of the natural gas industry, the U.S. Court of Appeals for
the D.C. Circuit overturned the Standards as applicable to gas transmission providers, on
the grounds that the evidence of energy affiliate abuse cited by the Commission was not
in the record.® The court noted that the dissenting Commissioners in Order No. 2004 had
expressed concern that the Order would diminish industry efficiencies without advancing
the FERC policy of preventing unduly discriminatory behavior.®

6.  The Commission issued an Interim Rule on January 9, 2007," which
repromulgated the portions of the Standards not challenged in National Fuel. The
Commission then set about determining how to respond to the D.C. Circuit’s order on a
permanent basis. On January 18, 2007, the Commission issued its initial NOPR,*!
requesting comment on whether the concept of energy affiliates should be retained for the
electric industry, proposing the creation of two new categories of employees denominated
as Competitive Solicitation Employees and Planning Employees, carrying over the

Interim Rule’s new definition of marketing to cover asset managers, and making

8 National Fuel, 468 F. 3d at 841.
% 1d. at 838.

19 standards of Conduct for Transmission Providers, Order No. 690, 72 FR 2427
(Jan. 19, 2007); FERC Stats. & Regs. 1 31,237 (2007) (Interim Rule); clarified by,
Standards of Conduct for transmission providers, Order No. 690-A, 72 FR 14235 (Mar.
27,2007); FERC Stats. & Regs. 1 31,243 (2007) (Order on Clarification and Rehearing).

1 standards of Conduct for Transmission Providers, 72 FR 3958 (Jan. 29, 2007),
FERC Stats. & Regs. 1 32,611 (2007) (initial NOPR).
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numerous other proposals. The Commission received thousands of pages of both initial
and reply comments from some 95 individuals, companies, and organizations.

7. Consideration of these comments, coupled with the Commission’s own experience
in administering the Standards, persuaded the Commission to modify the approach
advanced in the initial NOPR. For that reason, the Commission issued a new NOPR on
March 27, 2008,*? and invited comment both on its general approach and on its specific
provisions. In the NOPR, the Commission proposed to return to the approach of
separating by function transmission personnel from marketing personnel, an approach
that had been adopted in Order Nos. 497 and 889. The Commission also proposed to
clarify and streamline the Standards in order to enhance compliance and enforcement,
and to increase transparency in the area of transmission/affiliate interactions that would
aid in the detection of any undue discrimination. Comments were received from 62
companies and organizations, which are listed in Appendix A.®* The vast majority of the
comments were laudatory both of the Commission’s efforts to simplify and clarify the
Standards, and of the general approaches taken by the Commission to achieve that goal.
8. Notwithstanding general agreement with the Commission’s overall approach,
many commenters submitted requests for clarification and modifications. In most

instances, the modifications proposed were advanced with the stated goal either to make

12 standards of Conduct for Transmission Providers, 73 Fed. Reg. 16,228 (March
27, 2008), FERC Stats. & Regs. 1 32,630 (2008) (NOPR).

13 The acronyms used throughout are defined in Appendix A.
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transmission providers must be in full compliance with the Standards by that date, with
the exception of the posting and training requirements, with which transmission providers
must be in full compliance no later than 60 days from publication in the Federal Register,
as set forth in that same section. The Commission does not envision that extensive
changes would be needed by transmission providers in order to come into compliance;
many if not most of the procedures they already have in place to comply with the existing
Standards will be transferable with little modification.

J. Miscellaneous Matters

1. Comments

314. Commenters raise a variety of miscellaneous matters as follows:

e Ameren asks the Commission consider extending the use of the employee functional
approach to the Code of Conduct/affiliate restrictions promulgated by Order No. 697
and set forth in 18 CFR § 35.39 of the Commission’s regulations.*®

e NGSA asserts that third parties should never be privy to non-public pipeline
information. It contends that in the rare circumstances in which a pipeline finds it
necessary to share non-public information with a third party (e.g., joint project
development planning), the third party should be subject to a confidentiality

agreement.*

338 Ameren at 36.

339 NGSA at 16.
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e PUC of Ohio asserts that civil forfeiture should not be recovered by the operating
company in such a way that the expense of recovery is passed to the customers (as
opposed to the shareholders). It proposes that the Commission require “ring fencing”
so that an operating company and its customers are insulated from other operations
involving the corporation, and are only allocated those expenses that relate directly to
an established benefit.*

e NARUC recommends that the Commission monitor implementation of the Standards
by requiring filed compliance plans and through the conduct of regular audits and
reports.®*

e MidAmerican requests that the Commission clarify that Order No. 2004 and any
Commission guidance and case law issued pursuant to it should not constitute
precedent for the new Standards. MidAmerican is concerned that unless the
Commission clearly rescinds its prior precedent developed around Order No. 2004,
companies will struggle to determine whether a precedent applies to a provision in the
new Standards.>*

e E.ON requests that the Commission clarify whether transmission providers can

continue to rely on existing guidance regarding public meetings convened by utility

companies. If the Commission concludes that it is appropriate to start from a “clean

%0 pycC Ohio at 3.
%1 NARUC at 4-5.

342 MidAmerican at 5-7.
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slate” on public meetings, then E.ON requests that the Commission provide additional
relevant guidance.®”

2. Commission Determination

315. Ameren’s request to extend the employee functional approach, NGSA’s concerns
regarding the dissemination of information to non-affiliated third parties, and the PUC of
Ohio’s concern regarding the recovery of civil forfeitures, are all beyond the scope of this
Final Rule, and the Commission declines to adopt their proposals or modify the Standards
accordingly.

316. The Commission also declines to impose the filing of compliance plans with the
Commission, as requested by NARUC. Under section 358.8(b)(2), transmission
providers are required to post on their Internet website written procedures implementing
the Standards. It is thus unnecessary to require additional filings with the Commission.
The Commission, however, is committed to ensuring compliance with its rules and
regulations, and will thus seriously consider auditing on a regular basis transmission
providers’ compliance with the Standards. Also, of course, the Commission will
investigate any credible allegation of violation of the Standards. To that end, the
Commission reminds market participants of the Enforcement Hotline,*** which was
established twenty years ago to enforce the promulgation of the original Standards in

Order No. 497.

343 E.ON at 25.

344 See 18 CFR § 1h.21 (2008).
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317. On the issue of guidance, the Commission will not impose a blanket provision
stating that guidance issued by the Commission with respect to previous Standards has no
precedential effect. Many of the Standards have been carried forward into the new
regulations, and others are similar. The determination of whether previous statements
and rulings made by the Commission may be useful in providing guidance as to the new
Standards must be made on a case-by-case basis, and is very dependent on which
provision of the Standards is in question.

318. E.ON'’s related concern about public meetings, to the extent it does not entail
matters relating to the Independent Functioning Rule and the No Conduit Rule, is beyond
the scope of this Final Rule. To the extent E.ON’s concern does involve those
provisions, it may look for guidance to the discussions in this Final Rule regarding them,
as well as to the regulatory text.

IVV. Information Collection Statement

319. The Office of Management and Budget (OMB) regulations require approval of
certain information collection requirements imposed by agency rules.**

320. Previously, the Commission submitted to OMB the information collection
requirements arising from the Standards of Compliance adopted in Order No. 2004.

OMB approved those requirements.**® The revisions to the Standards proposed in this

%55 CFR 1320.11.

348 _etter from OMB to the Commission (Jan. 20, 2004) (OMB Control Number
1902-0157); “Notice of Action” letter from OMB to the Commission (Jan. 20, 2004)
(OMB Control Number 1902-0173).
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Issuance are modifications of already approved information collection procedures, and do
not impose any significant additional information collection burden on industry
participants. Many of the changes consist merely of the rewording of definitions and the
reordering of the various information collection requirements. Some information
collection requirements have been deleted, such as the posting of organizational charts.

A requirement has been added concerning the maintenance of records regarding certain
informational exchanges between transmission function employees and marketing
function employees, as well as a requirement regarding the posting of contact information
regarding the identification of the Chief Compliance Officer. Neither of these should
impose a significant burden on the transmission providers. In fact, by proposing that the
Standards will no longer govern the relationship between transmission providers and their
Energy Affiliates, the overall information collection burden will likely decrease.

321. The Commission is submitting notification of the information collection
requirements imposed in this Final Rule to OMB for its review and approval under
section 3507(d) of the Paperwork Reduction Act of 1995.%*' Comments are solicited on
the Commission’s need for this information, whether the information will have practical
utility, the accuracy of provided burden estimates, ways to enhance the quality, utility,
and clarity of the information to be collected, and any suggested methods of minimizing

respondent’s burden, including the use of automated information techniques.

%7 44 U.S.C. § 3507(d) (2000 and Supp. V 2005).



Appendix 2 Page 152 of 175
Docket No. RM07-1-000 - 148 -

322. OMB regulations require OMB to approve certain information collection
requirements imposed by agency rule. The Commission is submitting notification of this
proposed rule to OMB.
Title: FERC-592 and 717.

Action: Proposed Collection

OMB Control No.: 1902-0157-1902-173

Respondents: Business or other for profit.

Frequency of Responses: On occasion.

Necessity of the Information: The information is necessary to ensure that all regulated

transmission providers treat all transmission customers on a non-discriminatory basis.

Internal review: The Commission has reviewed the requirements pertaining to

natural gas pipelines and transmitting electric utilities and determined the proposed
revisions are necessary to clarify the Standards, enhance compliance, increase
efficiencies, and conform with a recent court decision.

323. These requirements conform to the Commission’s plan for efficient information
collection, communication, and management with the natural gas and electric utility
industries. The Commission has assured itself, by means of internal review, that there is
specific, objective support for the burden estimates associated with the information
requirements.

324. Interested persons may obtain information on the reporting requirements by
contacting: Federal Energy Regulatory Commission, 888 First Street, N.E., Washington,

D.C. 20426 [Attention: Michael Miller, Office of the Chief Information Officer], phone:
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(202) 502-8415, fax: (202) 208-2425, e-mail: Michael.Miller@FERC.gov. Comments

on the requirements of the Final Rule also may be sent to the Office of Information and
Regulatory Affairs, Office of Management and Budget, Washington, D.C. 20503
(Attention Desk Officer for the Federal Energy Regulatory Commission).

V. Environmental Analysis

325. The Commission is required to prepare an Environmental Assessment or an
Environmental Impact Statement for any action that may have a significant adverse effect
on the human environment.?*® The Commission concludes that neither an Environmental
Assessment nor an Environmental Impact Statement is required for this Final Rule under
8§ 380.4 of the Commission’s regulations for certain actions. The actions proposed here
fall within the categorical exclusions because this rule is clarifying and corrective, does
not substantially change the effect of the regulations being amended and calls for
information gathering and dissemination.**® Therefore, an environmental assessment is
unnecessary and has not been prepared for this rulemaking.

VI. Requlatory Flexibility Act

326. The Regulatory Flexibility Act of 1980 (RFA)*® generally requires a description

and analysis of Final Rules that will have significant economic impact on a substantial

348 Order No. 486, Requlations Implementing the National Environmental Policy
Act of 1969, FERC Stats. & Regs. 1 30,783 (1987).

%49 18 CFR 380.4(a)(2)(ii) and 380.4(a)(5) (2008).

%05 J.S.C. 601-612 (2000 and Supp. V 2005).
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number of small entities. Because most transmission providers do not fall within the

351 the Commission certifies that this rule will not have a

definition of “small entity,
significant economic impact on a substantial number of small entities. Furthermore,
small entities may seek a waiver of these requirements, and those small entities that have
already received a waiver of the Standards would be unaffected by the requirements of

this proposed rulemaking.

VIl. Document Availability

327. In addition to publishing the full text of this document in the Federal Register, the

Commission provides all interested persons an opportunity to view and/or print the
contents of this document via the Internet through FERC's Home Page

(http://www.ferc.gov) and in FERC's Public Reference Room during normal business

hours (8:30 a.m. to 5:00 p.m. Eastern time) at 888 First Street, N.E., Room 2A,
Washington D.C. 20426.

328. From FERC's Home Page on the Internet, this information is available on
eLibrary. The full text of this document is available on eLibrary in PDF and Microsoft
Word format for viewing, printing, and/or downloading. To access this document in
eLibrary, type the docket number excluding the last three digits of this document in the
docket number field.

329. User assistance is available for eLibrary and the FERC’s website during normal

business hours from FERC Online Support at 202-502-6652 (toll free at 1-866-208-3676)

%! 5ee 5 U.S.C. 601(3) and (6) (2000 and Supp. V 2005).
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or email at ferconlinesupport@ferc.gov, or the Public Reference Room at (202) 502-

8371, TTY (202)502-8659. E-mail the Public Reference Room at

public.referenceroom@ferc.qov.

VIIl. Effective Date and Congressional Notification

330.These regulations are effective 30 days from the date of publication in the Federal
Register. Transmission providers must be in full compliance with them by that date, with
the exception of the posting and training requirements, with which transmission providers
must be in full compliance no later than 60 days from the date of publication in the
Federal Register

331.The Commission has determined, with the concurrence of the Administrator of the
Office of Information and Regulatory Affairs of OMB, that this rule is not a “major rule”
as defined in section 351 of the Small Business Regulatory Enforcement Fairness Act of
1996.

List of subjects in 18 CFR Part 358:

Electric power plants, Electric utilities, Natural gas, Reporting and recordkeeping
requirements.
By the Commission.
(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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In consideration of the foregoing, the Commission revises part 358, Chapter I, Title 18,

Code of Federal Requlations, to read as follows:

1. Part 358 is revised to read as follows:

PART 358—STANDARDS OF CONDUCT

Sec.

8§ 358.1 Applicability.

§ 358.2 General principles.

8§ 358.3 Definitions.

§ 358.4 Non-discrimination requirements.

§ 358.5 Independent functioning rule.

§ 358.6 No conduit rule.

§ 358.7 Transparency rule.

§ 358.8 Implementation requirements.

Authority: 15 U.S.C. 717-717w, 3301-3432; 16 U.S.C. 791-825r, 2601-2645; 31

U.S.C. 9701; 42 U.S.C. 7101-7352.

8§ 358.1 Applicability.
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(a) This part applies to any interstate natural gas pipeline that transports gas for
others pursuant to subparts B or G of part 284 of this chapter and conducts transmission

transactions with an affiliate that engages in marketing functions.

(b) This part applies to any public utility that owns, operates, or controls facilities
used for the transmission of electric energy in interstate commerce and conducts

transmission transactions with an affiliate that engages in marketing functions.

(c) This part does not apply to a public utility transmission provider that is a
Commission-approved Independent System Operator (ISO) or Regional Transmission
Organization (RTO). If a public utility transmission owner participates in a Commission-
approved ISO or RTO and does not operate or control its transmission system and has no

access to transmission function information, it may request a waiver from this part.

(d) A transmission provider may file a request for a waiver from all or some of

the requirements of this part for good cause.

8 358.2 General principles.

(@) A transmission provider must treat all transmission customers, affiliated and
non-affiliated, on a not unduly discriminatory basis, and must not make or grant any
undue preference or advantage to any person or subject any person to any undue

prejudice or disadvantage with respect to any transportation of natural gas or transmission
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of electric energy in interstate commerce, or with respect to the wholesale sale of natural

gas or of electric energy in interstate commerce.

(b) A transmission provider's transmission function employees must function
independently from its marketing function employees, except as permitted in this part or

otherwise permitted by Commission order.

(c) A transmission provider and its employees, contractors, consultants and agents
are prohibited from disclosing, or using a conduit to disclose, non-public transmission

function information to the transmission provider’s marketing function employees.

(d) A transmission provider must provide equal access to non-public transmission
function information to all its transmission function customers, affiliated and non-
affiliated, except in the case of confidential customer information or Critical Energy

Infrastructure Information.
§ 358.3 Definitions.
(a) Affiliate of a specified entity means:

(1) Another person that controls, is controlled by or is under common control with,
the specified entity. An affiliate includes a division of the specified entity that operates

as a functional unit.
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(2) For any exempt wholesale generator (as defined under § 366.1 of this chapter),
affiliate shall have the meaning set forth in § 366.1 of this chapter, or any successor

provision.

(3) “Control” as used in this definition means the direct or indirect authority,
whether acting alone or in conjunction with others, to direct or cause to direct the
management policies of an entity. A voting interest of 10 percent or more creates a

rebuttable presumption of control.

(b) Internet website refers to the Internet location where an interstate natural gas

pipeline or a public utility posts the information, by electronic means, required under this

part 358.

(c) Marketing functions means:

(1) in the case of public utilities and their affiliates, the sale for resale in interstate
commerce, or the submission of offers to sell in interstate commerce, of electric energy or
capacity, demand response, virtual transactions, or financial or physical transmission
rights, all as subject to an exclusion for bundled retail sales, including sales of electric

energy made by providers of last resort (POLRSs) acting in their POLR capacity; and

(2) in the case of interstate pipelines and their affiliates, the sale for resale in
interstate commerce, or the submission of offers to sell in interstate commerce, natural

gas, subject to the following exclusions:
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(1) Bundled retail sales,

(i) Incidental purchases or sales of natural gas to operate interstate natural gas

pipeline transmission facilities,
(iii) Sales of natural gas solely from a seller’s own production,

(iv) Sales of natural gas solely from a seller’s own gathering or processing

facilities, and

v) Sales by an intrastate natural gas pipeline, by a Hinshaw interstate pipeline
exempt from the Natural Gas Act, or by a local distribution company making an on-

system sale.

(d) Marketing function employee means an employee, contractor, consultant or

agent of a transmission provider or of an affiliate of a transmission provider who actively

and personally engages on a day-to-day basis in marketing functions.

(e) Open Access Same Time Information System or OASIS refers to the Internet

location where a public utility posts the information required by part 37 of this chapter,
and where it may also post the information required to be posted on its Internet website

by this part 358.

(f) Transmission means electric transmission, network or point-to-point service,

ancillary services or other methods of electric transmission, or the interconnection with
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jurisdictional transmission facilities, under part 35 of this chapter; and natural gas
transportation, storage, exchange, backhaul, or displacement service provided pursuant to

subparts B or G of part 284 of this chapter.

(g) Transmission customer means any eligible customer, shipper or designated
agent that can or does execute a transmission service agreement or can or does receive
transmission service, including all persons who have pending requests for transmission

service or for information regarding transmission.

(h) Transmission functions means the planning, directing, organizing or carrying

out of day-to-day transmission operations, including the granting and denying of

transmission service requests.

(i) Transmission function employee means an employee, contractor, consultant or

agent of a transmission provider who actively and personally engages on a day-to-day

basis in transmission functions.

(j) Transmission function information means information relating to transmission

functions.

(k) Transmission provider means:

(1) Any public utility that owns, operates or controls facilities used for the

transmission of electric energy in interstate commerce; or
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(2) Any interstate natural gas pipeline that transports gas for others pursuant to

subparts B or G of part 284 of this chapter.

(3) A transmission provider does not include a natural gas storage provider

authorized to charge market-based rates.

(I) Transmission service means the provision of any transmission as defined in 8

358.3(F).

(m) Waiver means the determination by a transmission provider, if authorized by

its tariff, to waive any provisions of its tariff for a given entity.

§ 358.4 Non-discrimination requirements.

(a) A transmission provider must strictly enforce all tariff provisions relating to the
sale or purchase of open access transmission service, if the tariff provisions do not permit

the use of discretion.

(b) A transmission provider must apply all tariff provisions relating to the sale or
purchase of open access transmission service in a fair and impartial manner that treats all
transmission customers in a not unduly discriminatory manner, if the tariff provisions

permit the use of discretion.

(c) A transmission provider may not, through its tariffs or otherwise, give undue

preference to any person in matters relating to the sale or purchase of transmission
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service (including, but not limited to, issues of price, curtailments, scheduling, priority,

ancillary services, or balancing).

(d) A transmission provider must process all similar requests for transmission in

the same manner and within the same period of time.

§ 358.5 Independent functioning rule.

(a) General rule. Except as permitted in this part or otherwise permitted by
Commission order, a transmission provider’s transmission function employees must

function independently of its marketing function employees.

(b) Separation of functions.

(1) A transmission provider is prohibited from permitting its marketing function

employees to:

(1) Conduct transmission functions; or

(if) Have access to the system control center or similar facilities used for
transmission operations that differs in any way from the access available to other

transmission customers.

(2) A transmission provider is prohibited from permitting its transmission function

employees to conduct marketing functions.
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§ 358.6 No conduit rule.

(a) A transmission provider is prohibited from using anyone as a conduit for the
disclosure of non-public transmission function information to its marketing function

employees.

(b) An employee, contractor, consultant or agent of a transmission provider, and
an employee, contractor, consultant or agent of an affiliate of a transmission provider that
Is engaged in marketing functions, is prohibited from disclosing non-public transmission

function information to any of the transmission provider’s marketing function employees.

§ 358.7 Transparency rule.

(a) Contemporaneous disclosure.

(1) If a transmission provider discloses non-public transmission function
information, other than information identified in paragraph (a)(2) of this section, in a
manner contrary to the requirements of § 358.6, the transmission provider must

immediately post the information that was disclosed on its Internet website.

(2) If a transmission provider discloses, in a manner contrary to the requirements
of 8 358.6, non-public transmission customer information, critical energy infrastructure
information (CEII) as defined in 8 388.113(c)(1) of this chapter or any successor

provision, or any other information that the Commission by law has determined is to be
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subject to limited dissemination, the transmission provider must immediately post notice

on its website that the information was disclosed.

(b) Exclusion for specific transaction information. A transmission provider’s

transmission function employee may discuss with its marketing function employee a
specific request for transmission service submitted by the marketing function employee.
The transmission provider is not required to contemporaneously disclose information
otherwise covered by § 358.6 if the information relates solely to a marketing function

employee’s specific request for transmission service.

(c) Voluntary consent provision. A transmission customer may voluntarily

consent, in writing, to allow the transmission provider to disclose the transmission
customer’s non-public information to the transmission provider’s marketing function
employees. If the transmission customer authorizes the transmission provider to disclose
its information to marketing function employees, the transmission provider must post
notice on its Internet website of that consent along with a statement that it did not provide

any preferences, either operational or rate-related, in exchange for that voluntary consent.

(d) Posting written procedures on the public Internet. A transmission provider

must post on its Internet website current written procedures implementing the standards

of conduct.

(e) Identification of affiliate information on the public Internet.
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(1) A transmission provider must post on its Internet website the names and

addresses of all its affiliates that employ or retain marketing function employees.

(2) A transmission provider must post on its Internet website a complete list of the
employee-staffed facilities shared by any of the transmission provider’s transmission
function employees and marketing function employees. The list must include the types

of facilities shared and the addresses of the facilities.

(3) The transmission provider must post information concerning potential merger
partners as affiliates that may employ or retain marketing function employees, within

seven days after the potential merger is announced.

() Identification of employee information on the public Internet.

(1) A transmission provider must post on its Internet website the job titles and job

descriptions of its transmission function employees.

(2) A transmission provider must post a notice on its Internet website of any
transfer of a transmission function employee to a position as a marketing function
employee, or any transfer of a marketing function employee to a position as a
transmission function employee. The information posted under this section must remain
on its Internet website for 90 days. No such job transfer may be used as a means to

circumvent any provision of this part. The information to be posted must include:

(i) The name of the transferring employee,
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(i1) The respective titles held while performing each function (i.e., as a

transmission function employee and as a marketing function employee), and
(iii) The effective date of the transfer.

(9) Timing and general requirements of postings on the public Internet.

(1) A transmission provider must update on its Internet website the information
required by this part 358 within seven business days of any change, and post the date on
which the information was updated. A public utility may also post the information

required to be posted under part 358 on its OASIS, but is not required to do so.

(2) In the event an emergency, such as an earthquake, flood, fire or hurricane,
severely disrupts a transmission provider’s normal business operations, the posting
requirements in this part may be suspended by the transmission provider. If the
disruption lasts longer than one month, the transmission provider must so notify the

Commission and may seek a further exemption from the posting requirements.

(3) All Internet website postings required by this part must be sufficiently

prominent as to be readily accessible.

(h) Exclusion for and recordation of certain information exchanges.

(1) Notwithstanding the requirements of 8§ 358.5(a) and 358.6, a transmission

provider’s transmission function employees and marketing function employees may
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exchange certain non-public transmission function information, as delineated in

8§ 358.7(h)(2), in which case the transmission provider must make and retain a
contemporaneous record of all such exchanges except in emergency circumstances, in
which case a record must be made of the exchange as soon as practicable after the fact.
The transmission provider shall make the record available to the Commission upon
request. The record may consist of hand-written or typed notes, electronic records such
as e-mails and text messages, recorded telephone exchanges, and the like, and must be

retained for a period of five years.

(2) The non-public information subject to the exclusion in § 358.7(h)(1) is as

follows:

(i) Information pertaining to compliance with Reliability Standards approved by

the Commission, and

(if) Information necessary to maintain or restore operation of the transmission

system or generating units, or that may affect the dispatch of generating units.

(i) Posting of waivers. A transmission provider must post on its Internet website

notice of each waiver of a tariff provision that it grants in favor of an affiliate, unless such
waiver has been approved by the Commission. The posting must be made within one
business day of the act of a waiver. The transmission provider must also maintain a log
of the acts of waiver, and must make it available to the Commission upon request. The

records must be kept for a period of five years from the date of each act of waiver.
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§ 358.8 Implementation requirements.

(a) Effective date.

A transmission provider must be in full compliance with the standards of conduct
on the date it commences transmission transactions with an affiliate that engages in

marketing functions.

(b) Compliance measures and written procedures.

(1) A transmission provider must implement measures to ensure that the
requirements of 88 358.5 and 358.6 are observed by its employees and by the employees

of its affiliates.

(2) A transmission provider must distribute the written procedures referred to in 8
358.7(d) to all its transmission function employees, marketing function employees,
officers, directors, supervisory employees, and any other employees likely to become

privy to transmission function information.

(c) Training and compliance personnel.

(1) A transmission provider must provide annual training on the standards of
conduct to all the employees listed in paragraph (b)(2) of this section. The transmission
provider must provide training on the standards of conduct to new employees in the

categories listed in paragraph (b)(2) of this section, within the first 30 days of their
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employment. The transmission provider must require each employee who has taken the

training to certify electronically or in writing that s/he has completed the training.

(2) A transmission provider must designate a chief compliance officer who will
be responsible for standards of conduct compliance. The transmission provider must post
the name of the chief compliance officer and provide his or her contact information on its

Internet website.

(d) Books and records. A transmission provider must maintain its books of

account and records (as prescribed under parts 101, 125, 201 and 225 of this chapter)
separately from those of its affiliates that employ or retain marketing function employees,

and these must be available for Commission inspections.
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Note: The following appendix will not be published in the Code of Federal Regulations.

Appendix A: Table of Commenters and Abbreviations for Commenters.

COMMENTER ABBREVIATION
Alcoa Inc. ALCOA

Ameren Services Company Ameren

American Gas Association AGA

American Public Gas Association APGA

American Public Power Association APPA

American Transmission Company LLC ATC

Arizona Public Service Company Arizona PSC
Bonneville Power Administration Bonneville

California Public Utilities Commission

California PUC

Calypso U.S. Pipeline, LLC and Calypso

LNG, LLC

Calypso

CenterPoint Energy Gas Transmission

Company

CenterPoint
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Chandeleur Pipeline Company and Sabine Chandeleur
Pipeline Lince LLC
DCP Midstream, LLC DCP Midstream
Destin Pipeline Company, L.L.C. Destin
Dominion Resources, Inc. Dominion Resources
Duke Energy Corporation Duke
E.ON U.S.LLC E.ON
Edison Electric Institute EEI
El Paso Corporation El Paso
Electric Power Supply Association EPSA
Entergy Services Inc. Entergy
Federal Trade Commission FTC
FirstEnergy Service Company FirstEnergy
Hampshire Gas Company and Washington Hampshire
Gas Light Company
Idaho Power Company Idaho Power
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International Transmission Company ITC

Interstate Natural Gas Association of America [ INGAA

Iroquois Gas Transmission System, L.P. Iroquois
Kinder Morgan Interstate Pipelines Kinder Morgan
Large Public Power Council LPPC
MidAmerican Energy Electric Utilities MidAmerican

National Association of Regulatory Utility NARUC

Commissioners

National Grid USA National Grid
Natural Gas Supply Association NGSA

New York Public Service Commission New York PSC
NiSource, Inc. NiSource
Northern California Power Agency NCPA

Northwest Natural Gas Company and KB Northwest Natural

Pipeline Company

Pacific Gas and Electric Company PG&E
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PSEG Companies PSEG
Public Utilities Commission of Ohio PUC of Ohio
Puget Sound Energy, Inc. and Avista Puget Sound
Corporation
Questar Gas Company Questar
Sacramento Municipal Utility District SMUD
Salt River Project Agricultural Improvement | Salt River
and Power District
SCANA Corporation SCANA
Southern California Edison Company SCE

Southern Company Services, Inc.

Southern Co. Services

Southwest Gas Corporation

Southwest Gas

Spectra Energy Transmission, LLC and Spectra
Spectra Energy Partners, LP

Transmission Access Policy Study Group TAPS
Transmission Agency of Northern California | TANC
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Transmission Dependent Utility Systems TDU Systems
U.S. Department of the Interior US DOl
Unitil Corporation Unitil
USG Pipeline Company, et. al. USG
Vectren Corporation Vectren
Washington Utilities and Transportation WA UTC
Commission
Western Utilities Western Utilities
Williston Basin Interstate Pipeline Company | Williston
Wisconsin Electric Power Company Wisconsin Electric
Xcel Energy Services Inc. Xcel
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< SIXTH FLOOR, 900 HOWE STREET, BOX 250
ERICA M. HAMILTON (SRETS \O VANCOUVER, B.C. CANADA V6Z 2N3
COMMISSION SECRETARY o (%) TELEPHONE: (604) 6604700
Commission. Secretary@bcuc.com % BC TOLL FREE: 1-800-663-1385
web site: http://www bcuc.com FACSIMILE: (604) 660-1102
Log No.25351, 25350
VIA E-MAIL
behydroregulatorygroup@bchydro.com June 23, 2008
janet.fraser@bctc.com; bete.regulatory@bcete.com
Ms. Joanna Sofield Ms. Janet Fraser
Chief Regulatory Officer Director, Regulatory Affairs
British Columbia Hydro and Power Authority British Columbia Transmission Corporation
333 Dunsmuir Street Suite 1100, Four Bentall Centre
Vancouver, B.C. V6B 5R3 1055 Dunsmuir Street PO Box 49260

Vancouver, BC V7X 1V5

Dear Ms. Sofield & Ms. Fraser:

Re: Applications by
British Columbia Hydro and Power Authority
for an exception to BC Hydro’s Standards of Conduct

British Columbia Transmission Corporation
for an exception to BCTC’s Standards of Conduct

Further to your applications for an exception to the BC Hydro and BCTC Standards of Conduct, enclosed is
Commission Order No. G-104-08.

Yours truly,

{/ : R {//{ i\ /K,,

Erica M. Hamilton

cms
Enclosure

BCH/BCTC/Cor/Standards of Conduct Exception
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BRITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-104-08

TELEPHONE: (604) 660-4700
BC TOLL FREE: 1-800-663-1385
FACSIMILE: (604) 660-1102

IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and
Applications by
British Columbia Transmission Corporation (“BCTC”)
for an exception to BCTC’s Standards of Conduct

and

British Columbia Hydro and Power Authority (“BC Hydro”)
for an exception to BC Hydro’s Standards of Conduct

BEFORE: L.F. Kelsey, Commissioner June 19, 2008
ORDER
WHEREAS:
A. On May 16, 2008, BCTC applied (“BCTC Application™) for an exception to its Standards of Conduct

(@

D.

(“BCTC Standards”) to permit designated BC Hydro employees to have access to non-public transmission-
related information for the purposes of engaging in integrated system planning and resource acquisition; and

On May 16, 2008, BC Hydro applied (“BC Hydro Application™) for an exception to the non-disclosure rules
of its Standards of Conduct (“BC Hydro Standards™) so that BC Hydro personnel might have access to
BCTC’s non-public transmission information for integrated system planning and resource acquisition
purposes; and

On May 29, 2008, the Commission issued a letter inviting comments from interested parties by June 10,
2008 and reply comments from BCTC and BC Hydro by June 16, 2008; and

On June 10, 2008, the Independent Power Producers Association of British Columbia (“IPPBC”) filed
comments opposing the applications, submitting that it might be more convenient for BCTC and BC Hydro
to have the information, but had not demonstrated a need for it, and that it is premature to allow BC Hydro
access to the non-public information; and

On June 16, 2008, BC Hydro filed reply comments submitting that the IPPBC misunderstands the purpose of

the BCTC and BC Hydro Standards and that the applied-for exception would not change the “no conduit”
rules of BC Hydro’s Standards and that any of the personnel involved in the energy planning and power

A2
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BRITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-104-08

acquisitions programs would be subject to the BC Hydro Standards compliance program. BC Hydro also
submits that proposed exception will allow for “sustained iterative dialogue” and result in improved
efficiency related to the 2008 Long Term Acquisition Plan and BC Hydro’s forthcoming bioenergy call,
clean power call and Standing Offer Program; and

On June 16, 2008, BCTC filed reply comments and submits that the purpose of the Standards of Conduct is
to protect against discrimination in the provision of wholesale transmission services by ensuring that the
marketing employees of an affiliate of a transmission provider do not receive transmission information that
is not available to other transmission customers. BCTC further submits that the purpose of the Standards of
Conduct is not to create inefficiencies in, or to affect the relative positions of the parties of, a competitive
resource acquisition process; and

G. The Commission has reviewed the BCTC and BC Hydro Applications and is satisfied that the purpose of the

Standards of Conduct, which is to protect against discrimination in the provision of wholesale transmission
services, will be maintained if the requested exceptions to the BCTC and BC Hydro Standards are approved
and has determined that approval of the Application is in the public interest. Reasons for Decision are
appended to this Order.

NOW THEREFORE the Commission orders as follows:

1.

The Commission approves the exception to its Standards of Conduct as requested by BCTC in its May 16,
2008 Application.

The Commission approves the exception to its Standards of Conduct as requested by BC Hydro in its
May 16, 2008 Application.

pel
DATED at the City of Vancouver, in the Province of British Columbia, this 1 % day of June 2008.

/ RDER%@LW

L.F. Kelsey
Commissioner

Attachment

Orders/G-104-08_BCTC-BCH_Standards of Conduct
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Applications by
British Columbia Transmission Corporation (“BCTC”)
for an exception to BCTC’s Standards of Conduct
and

British Columbia Hydro and Power Authority (“BC Hydro™)
for an exception to BC Hydro’s Standards of Conduct

REASONS FOR DECISION

1.0 BCTC APPLICATION

On May 16, 2008, BCTC applied for approval of an exception to its Standards of Conduct (“BCTC Standards”)
to permit designated BC Hydro employees to have access to non-public transmission-related information in order
to engage in integrated system planning and resource acquisition. The BCTC Standards of Conduct were

approved originally by Order No. G-12-05.

BCTC requests the exception to the BCTC Standards in order to remove obstacles to and foster more efficient
and effective integrated system planning and resource acquisition processes, while at the same time continuing to
withhold non-public transmission information from BC Hydro employees engaged in electricity marketing
functions. BCTC further submits that the current BCTC Standards inhibit “a sustained iterative dialogue” on
integrated system planning and that U.S. utilities have also expressed concerns with respect to integrated system

planning and resource acquisition under the U.S. Federal Energy Regulatory Commission (“FERC”) standards.

BCTC in its Application notes that the FERC has issued two Notices of Proposed Rulemaking (“NOPR”) on its
Standards of Conduct for Transmission Providers in the past 15 months. The second NOPR, issued in March
2008 to “...clarify and refocus FERC’s Standards on areas where there is the greatest potential for affiliate
abuse”, proposed significant changes to its Standards. While the 2008 NOPR would continue to require
transmission providers to function independently of marketing affiliates, it proposed to replace its current
“corporate functional approach”, which includes all employees of an affiliate, whether engaged in sales or not,
with an “employee functional approach”, which directly identifies which employees ought not to interact with
one another. “Transmission function employees” who operate and plan the transmission system would be
required to function independently of “marketing function employees” who actively and personally engage in

marketing functions.
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BCTC states that the proposed exception will permit designated BC Hydro employees to have access to, and use,
non-public transmission-related information, to facilitate integrated system planning and resource acquisition,
which are functions generally performed by BC Hydro’s Energy Planning and Power Acquisitions groups.

BCTC further submits that there are two important safeguards consistent with the FERC “functional approach’:

1) BCTC would not be permitted to share non-public information with “marketing function employees”
such as BC Hydro or Powerex employees engaged in wholesale electricity marketing, and

2) BC Hydro would continue to employ a “no conduit” rule.

Under the framework proposed by BCTC, employees of BC Hydro’s Energy Planning and Power Acquisitions
groups would have access to transmission information, as would BC Hydro’s legal services and regulatory
employees, designated members of senior management who are not involved in electricity marketing, and BC

Hydro’s external counsel and consultants involved in integrated system planning and resource acquisition.

Because BCTC anticipates that it will be quite some time before FERC issues a final rule on standards of conduct
BCTC is applying for an exception to its current standards rather that a revision to the BCTC Standards. BCTC
states that it will file an application for approval of revised Standards of Conduct after FERC has issued a final

rule.

2.0 BC HYDRO APPLICATION

Also on May 16, 2008, BC Hydro applied to the Commission for an Application for an exception to the non-
disclosure rules of BC Hydro’s Standards of Conduct. The BC Hydro Standards were originally approved by
Order No. G-13-05 and a previous exception was granted by Order No. G-54-05. In its Application, BC Hydro
requests approval of an exception to the non-disclosure rules of its Standards of Conduct (“BC Hydro
Standards”) so that certain BC Hydro personnel can have access to BCTC non-public transmission-related

information for integrated system planning and resource acquisition.

BC Hydro submits that BC Hydro witnesses expressed concerns during the hearing to review BC Hydro’s 2006
Integrated Electricity Plan (“IEP”) and Long-Term Acquisition Plan (“LTAP”) that the BC Hydro and BCTC
Standards might be too restrictive for optimal coordination of generation and transmission planning. The

Commission, in its May 2007 IEP/LTAP Decision, encouraged BC Hydro to work with BCTC to determine
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what changes to the Standards of Conduct might be beneficial. BC Hydro also discusses the FERC NOPR
activities raised in the BCTC Application.

BC Hydro states that it is currently finalizing its LTAP, proceeding with its bioenergy call, planning a clean
power call, finalizing a resource plan for the Fort Nelson area, launching its Standing Offer program, and will be
working with BCTC to prepare for the transmission system inquiry the BCUC must hold under section 5 of the
amended Utilities Commission Act. BC Hydro submits that in order for the transmission planning assumptions to
be consistent in those activities it must be able to engage in iterative discussions with BCTC without concerns

about contravening the BC Hydro or BCTC Standards.

BC Hydro anticipates that FERC will not issue a final rule on Standards of Conduct until later in 2008, and is
therefore applying for approval of an exception to its current Standards rather than for amended Standards. BC
Hydro states that it expects to address fundamental changes to the BC Hydro Standards in an application after

FERC has issued its final rule.

Therefore, BC Hydro is applying for approval to allow its Energy Planning, Power Acquisitions, Legal and
Regulatory groups and its senior management to have access to transmission-related information and use it in
conjunction with integrated system planning and resource acquisition functions. Senior management is identified
as those employees in the top three rows of BC Hydro’s organizational chart (attached as Appendix B to its
Application), exclusive of any Powerex employee. BC Hydro also requests that outside legal counsel and
consultants also be allowed access to non-public transmission-related information for use in the integrated system

planning and resource acquisition activities.

3.0 SUBMISSIONS ON THE APPLICATION

The Commission issued a letter on May 29, 2008 requesting comments from interested parties, to be followed by
reply comments from BCTC and BC Hydro. The Independent Power Producers Association of British Columbia
(“IPPBC”) commented by letter dated June 10, 2008. BCTC and BC Hydro responded on June 16, 2008.

The IPPBC does not support the BC Hydro or BCTC Applications and submits that the filing of BC Hydro’s
2008 LTAP is imminent “...so it is difficult to understand why BC Hydro needs access to this information for
this purpose at this very late date”. The 2008 LTAP has been filed since the IPPBC filed its letter. The IPPBC
also submits that terms of reference have not been set for the prospective inquiry under section 5(4) of the

amended Utilities Commission Act so it is premature to request non-public information for this purpose.
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The IPPBC also submits that “With respect to this information being used for various BC Hydro resource
acquisition processes, including processes where there are negotiations between BC Hydro and independent
power producers, it is imperative that these processes be transparent and not ones that rely in part on non-public
transmission information. It is also important to note that BC Hydro will have this information for the purposes

of developing its own generating projects and they compete with independent power projects.”

BCTC in its reply states that the purpose of the Standards of Conduct is to protect against discrimination in the
provision of wholesale transmission services and not to create inefficiencies in, or to affect the relative positions
of parties in a competitive resource acquisition process. BCTC further identifies sections of the FERC 2007 and
2008 NOPRs that are consistent with the exception requested and submits that the exceptions will assist with the
reviews related to the 2008 LTAP, the prospective BCUC inquiry into transmission issues required under

section 5 of the amended Utilities Commission Act, and to BC Hydro’s resource acquisition processes.

BCTC submits that the alternative proposed by the I[PPBC, of ensuring that any party that uses the BCTC system
be given the same access to information as BC Hydro, will create the same inefficiencies that the exception to the

Standards of Conduct attempts to prevent.

BC Hydro in its reply comments submits that the IPPBC misunderstands the purpose of the Standards of Conduct
and that the Standards are intended to ensure non-discriminatory, open access to transmission services in B.C.
and were not established to control the manner in which BC Hydro conducts its energy planning or resource
acquisition processes. BC Hydro states that the existing Standards prohibit its employees engaged in energy
planning and power acquisitions functions from having access to transmission-related information, and that the

existing restriction is more than an inconvenience.

BC Hydro reiterates that the applied for exception would not change the “no conduit” prohibition in the BC

Hydro Standards, nor is it proposing any changes to its compliance program.
4.0 COMMISSION DETERMINATION

The Commission, at page 42 of the May 2007 IEP/LTAP Decision, encouraged BCTC and BC Hydro to work
together to determine what changes to the Standards of Conduct would beneficial. The issues addressed by BC
Hydro and BCTC in their Applications and by the FERC in its NOPRs are all aimed at reducing the inefficiencies
in the planning processes between transmission entities on one hand and distribution and generation entities on

the other.
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Moreover, the exceptions requested by BCTC and BC Hydro appear to be anticipated by the FERC and will be
temporary exceptions until the FERC issues a final Order. Both BCTC and BC Hydro state in their respective
Applications that they intend to address further changes to the BCTC and BC Hydro Standards in future
applications, after a final FERC Order is issued.

The IPPBC argues that upcoming events do not require an exception to the Standards and submits that Terms of
Reference have not yet been issued for an inquiry under section 5 of the amended Utilities Commission Act into
long-term B.C. transmission infrastructure and capacity needs so it is premature to request non-public

information for the purpose.

With respect to the argument that the requested exceptions are premature, the Commission notes that even though
the LTAP has already been filed, it still must undergo a Commission review in a process that has yet to be
determined by the Commission, but which almost certainly will involve information requests and further analysis
by BC Hydro and BCTC. The Commission also notes that the amended legislation does not require that Terms of
Reference be issued at all, but the inquiry must proceed by March 31, 2009.

The Commission accepts the submissions of both BCTC and BC Hydro that the purpose of the Standards of
Conduct is to protect against discrimination in the provision of wholesale transmission services and not to create
inefficiencies in, or to affect the relative positions of parties in a competitive resource acquisition process. The
Commission also notes the evidence provided by BCTC and BC Hydro with respect to the concerns of the FERC
and the directional need for change identified in the FERC 2007 and 2008 NOPRs and finds that this supports an
exception to the current Standards rather than a fundamental change to the Standards at this time. The
Commission is persuaded that approval of the exception to the BCTC and BC Hydro Standards will improve the
efficiency of various resource planning and acquisition processes that are either underway or expected to be
occurring in the foreseeable future. Therefore, the Commission approves the BCTC Application for an
exception to its Standards of Conduct, and the BC Hydro Application for an exception to its Standards of
Conduct.
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